1 ¶1 Pretty much every legal researcher in the United States has to deal with federal statutes. Even in what is mostly a state practice, federal issues arise. Just handling divorces? Think about possible social security benefits post-retirement and who will claim the kids as dependents on federal tax returns. Defending clients charged with state crimes? Remember the criminal procedure guarantees from the United States Constitution. Helping a client set up a business? Don't forget federal labor, trademark, tax, and environmental laws.
¶2 Most of us can find our way around the United States Code, United States Code Annotated, United States Code Service, and United States Statutes at Large. But I still had some questions about codification, so I went exploring, and in this article I will share with you what I learned.
The Basic Spiel ¶3 First there are the basics that we often teach to students:
When a law is enacted-passed by the House and the Senate and signed by the (Stat.). Because that chronological arrangement isn't efficient for researchers (imagine
looking at every volume since 1935 to find all the amendments to the Social Security Act!), the laws are sorted into subjects ("codified") in the United States Code (U.S.C.). The U.S.C. is divided into fifty titles with broad subjects-e.g., title 7,
• •
Agriculture; title 8, Aliens (i.e., immigration and naturalization); title 20, Education. You can't assume too much about the title groupings though. For instance, federal employment discrimination laws are in title 42, Public Welfare, and not title 20, Labor, as you might guess. Titles are divided into sections. If you look at the table of contents, you'll see
that they're grouped into chapters and subchapters, but you don't cite thosejust the title and the section. Small changes are made in codification to make cross-references work-for
instance, changing a reference to a section within the act to a section in the Code. 3 Private publishers put out annotated editions of the
United States CodeUnited States Code Annotated (U.S.C.A.) and United States Code Service (U.S.C.S.)-that are even more useful for researchers. They include the text of the laws, with the same numbering as U.S.C., and following each section of the code they also list relevant secondary sources and give brief summaries of cases. 4 These sets are generally much more current than the U.S.C.-another big • • bonus for researchers. You update by checking pocket parts and supplements at the end of the sets. The versions on Westlaw or LexisNexis are even more up to date. ¶4 Sometimes a student asks, "If the U.S.C. is easier for researchers, why would we ever look at Statutes at Large?" I start with this answer: Sometimes you care about the whole act as Congress passed it, before it was split up and codified, and sometimes you want to see when a particular provision was added. Moreover, if there's any change in language between Statutes at Large and U.S.C., the language ¶6 After we look at sample pages from the official and annotated codes, someone often asks, "If U.S.C.A. and U.S.C.S. are so handy, why should we bother with U.S.C.?" Short answer: Because the Bluebook says you have to. A longer answer would add that it's often helpful to be able to see a chapter or subchapter printed on big pages without annotations to figure out how the sections fit together. Sometimes you want a copy of just the statute, without all the pages of annotations in between sections. And then one could add: "Well, because it's official, and if there's a typo in one of the others, the U.S.C. version would count." But then you'd only have somebody ask: "Come on, how often does that really happen?" 5 ¶7 It is questions like these that I want to address here. We still won't have time to spell out all the details about positive law and codification in a short class, but we will know more ourselves and be better able to answer student questions. was not in the current statute. The I.R.S. tried to collect, based on the regulation, but the court went back to the Statutes at Large and held for the taxpayer.
10 ¶10 Another example, while harder to explain, illustrates some of the benefits and hazards of codification. Section 4 of the Clayton Act creates a private cause of action-with treble damages-for "any person who shall be injured in his business or property by reason of anything forbidden in the antitrust laws . . . ." 11 In the 1934 United States Code, that section was codified in title 15, section 15 (as it is still, with amendments).
¶11 What laws are "the antitrust laws"? They're listed in section 1 of the Clayton Act:
"[A]ntitrust laws," as used herein, includes the Act entitled "An Act to protect trade and commerce against unlawful restraints and monopolies," approved July second, eighteen hundred and ninety; sections seventy-three to seventy-seven, inclusive, of an Act entitled "An Act to reduce taxation, to provide revenue for the Government, and for other purposes," of August twenty-seventh, eighteen hundred and ninety-four; an Act entitled "An Act to amend sections seventy-three and seventy-six of the Act of August twenty-seventh, eighteen hundred and ninety-four, entitled 'An Act to reduce taxation, to provide revenue for the Government, and for other purposes,'" approved February twelfth, nineteen hundred and thirteen; and also this Act. 12 In the 1934 United States Code, this definition appeared in title 15, section 12 as: "'Antitrust laws' , as used in sections 12 to 27, inclusive, of this chapter, includes sections 1 to 27, inclusive, of this chapter." Right there you can see an advantage of codification: the definition in the code is much easier to read than the one in the session law, isn't it?
13 ¶12 In 1936, section 1 of the Robinson-Patman Act 14 explicitly amended section 2 of the Clayton Act, codified at 15 U.S.C. § 13. 15 The other three sections of the Robinson-Patman Act did not explicitly amend the Clayton Act, but they were codified nearby, in new sections 13a, 13b, and 13c. The 1940 United States Code (and later editions) did not change the definition of "antitrust laws." ¶13 In the 1950s, some plaintiffs sued for treble damages under section 3 of the Robinson-Patman Act. Would that be allowed? On the one hand, the RobinsonPatman Act was codified within the range for "antitrust laws" listed in 15 U.S.C. § 12. On the other hand, section 3 of the Robinson-Patman Act isn't listed in the definition of "antitrust laws" in the Clayton Act. (It was passed later, so how could it be?) The Supreme Court said that the location of the codified sections did not make them part of the "antitrust laws": " A revision of previously enacted legislation with the elimination of repealed laws, the inclusion of proper amendments, and the systematic arrangement of the laws by subject matter when enacted by the legislature becomes an official code. The form and language of its enactment becomes the latest statement of the legislature and, if the legislature so provides, controls over all prior expressions on the same subject.
Section 5595 of the Revised Statutes stated:
The foregoing seventy-three titles embrace the statutes of the United States general and permanent in their nature, in force on the 1st day of December one thousand eight hundred and seventy-three, as revised and consolidated by commissioners appointed under an act of Congress, and the same shall be designated and cited, as The Revised Statutes of the United States.
18 Stat. 1085, 1085 (1874). The Revised Statutes continued:
All acts of Congress passed prior to said first day of December one thousand eight hundred and seventy-three, any portion of which is embraced in any section of said revision, are hereby repealed, and the section applicable thereto shall be in force in lieu thereof; all parts of such acts not contained in such revision, having been repealed or superseded by subsequent acts, or not being general and permanent in their nature: Provided, That the incorporation into said revision of any general and permanent provision, taken from an act making appropriations, or from an act containing other provisions of a private, local, or temporary character, shall not repeal, or in any way affect any appropriation, or any provision of a private, local or temporary character, contained in any of said acts, but the same shall remain in force; and all acts of Congress passed prior to said last-named day no part of which are embraced in said revision, shall not be affected or changed by its enactment.
Id.
cies in the code--plenty of them. Sixty-nine errors were caught while the volume was still in production and were corrected in a statute that was published as an appendix. 20 Over the next few years, people found 183 more errors (and one error in the correcting statute), leading to another statute with corrections.
21 ¶16 The Revised Statutes were not kept up to date. Research became increasingly cumbersome, causing one judge to remark:
The labor which I have hundreds of times performed in running down a given subject or possible legislation on one subject through many volumes of Statutes at Large since 1878 is something that, although I am pretty well hardened to it, I shudder to contemplate. 22 ¶17 One alternative to slogging through all the session laws passed after the Revised Statutes was to use a pamphlet of compiled laws prepared by an administrative agency. But those pamphlets were not official and contained only the laws the agency selected. The same judge reported:
Since I have been a judge I have not infrequently had a man, when I referred to some general statute which I thought controlled the special matter he was arguing to me, pull out of his pocket or from his papers on the This outside group produced a draft, reviewed by the House Committee. In 1920, it was introduced in and passed by the House (unanimously!) but died in the Senate. The next year, after some corrections, it passed the House (again, unanimously) but died (again) in the Senate.
26 ¶19 In 1924, after the addition of laws passed since the last draft, it passed the House (again, unanimously), but was reported unfavorably by the Senate Committee on the Revision of the Laws of the United States.
27 "Despite the great care that had been exercised and the unquestionable ability of the revisers, the Senate Committee had discovered six hundred errors."
28 ¶20 Or at least the committee listed six hundred items it believed to be errors. William Burdick, the leader of the revisers, was unimpressed by the committee's list:
[M]any of them are without merit, and some of them even frivolous. More than half of them are merely typographical errors, such as misspelled words, errors in figures, and other oversights of proof readers. Half of the remaining half are matters of mere opinion, the statement being repeatedly made that section so and so is "superseded" by some other section. Other criticisms refer to statutes found in the Revised Statutes of 1874-78 but "omitted" in the present compilation. For example, it is said that sections 18 and 19 . . . of the Revised Statutes are not included in the bill. It is to the writer absolutely inexplicable why such a statement should be made. It is true that those sections are not included in the bill. It is also true that they were intentionally omitted. . . . [Those sections] dealt with the law relating to the election of United States Senators by the legislatures of the respective states. They were a part of the law done away with by the adoption of the 17th amendment to the Federal Constitution providing for the election of such officials by the people. Why any person should cite such an "omission" in criticism of the bill, the writer is unable to understand. 29 ¶21 Whether or not the committee's enumerated errors were legitimate problems, they did serve to put a brake on the bill. So the House and Senate Committees formed a new plan. They brought in private publishers who had already produced unofficial compilations of the statutes-West Publishing Company (United States Compiled Statutes Annotated) and Edward Thompson Company (Federal Statutes Annotated) to build on the work of the previous team. They had their work checked by experts from various government agencies and by Professor Joseph P. Chamberlain of Columbia.
30 ¶22 To allow time to discover and correct errors, the Senate Select Committee on Revision of the Laws proposed a "twilight zone"-a period during which earlier statutes would not be repealed and the code would not yet be positive law. 31 But the Senate was more cautious than its committee and insisted that the code would be only prima facie evidence of the laws. 32 And that is what was enacted-a code that 34 ¶24 Although accepting the Senate's requirement that the code be only prima facie evidence of law, Representative Roy G. Fitzgerald, the chairman of the House Committee on Revision of the Laws, hoped, that "[e]ither officially or unofficially, if time shows that this work can be relied upon, it will become more and more the exemplification of the law of the United States." Perhaps one day, Congress would be able to pass an act that "will cause the code officially to supersede and positively repeal all other legislation."
35 ¶25 Fitzgerald said that he and his committee also had "other ambitions." They hoped to "present from time to time different titles of this code with real revisions, so that the obsolete matter may be cut out and the law may be stated tersely and clearly."
36 He didn't serve long enough to see it happen, but eventually Congress did take up the project of revising and enacting individual titles. Without this qualification or amendment it would have been impossible, apparently, for this bill to pass the Senate because the scope of this work is so large and the chance for error is so great that with all the safeguarding provisions which the House has introduced into Title 1, there was still felt apprehension of danger from error, even with the provision for postponement of its taking effect to July 1, 1927, which would permit a session of Congress for the correction of errors to intervene. The Senate felt that still the danger was too great to assume the responsibility of passing a bill of this magnitude and having it absolutely replace all the laws of the United States as was done by the Revised Statutes in 1874. Section 6(d) of title 4, United States Code, is amended by inserting "National Korean War Veterans Armistice Day, July 27;" after "July 4;". 51 ¶30 When Congress enacts something new, without reference to an earlier statute, if it is general and permanent, the office assigns it to an appropriate place in the code.
¶31 Before beginning work on this piece, I had the impression that no new titles had been enacted for a long time, decades perhaps. But I was wrong. Granted, the pace of codification has been less than rocket-like, but there were two new titles in the 1990s and two in this decade. The office currently has several titles in the works. 52 As of this writing, H.R. 1107, which would enact title 41, Public Contracts, has passed the House and is before the Senate. 53 There is a discussion draft of Title 35, Patents, Trademarks, and Other Intellectual Property, but it has not yet been introduced. 54 ¶32 While I was surprised to see this work underway-and one title so close to enactment-what really startled me was the prospect of new titles. Yes, after being encompassed within 50 titles for its entire life, the United States Code is poised to move beyond-to 51, National and Commercial Space Programs; 52, Voting and Elections; 53, Small Business; 54, National Park System; and 55, Environment.
55
The prospect of title 55 is particularly exciting. Over the decades, a wide range of topics have been shoehorned into title 42, the Public Health and Welfare; it's a huge title, with over 7000 pages. 56 Title 55 will pull out the environmental laws and organize them in a more coherent way.
Conclusion ¶33
The United States Code is a staple of legal research because-complex and confusing as it might be-it is much easier to use and deal with than the potentially dozens of volumes of Statutes at Large on a given topic. But legal researchers should be mindful that much of the United States Code is still only prima facie evidence of the laws, while the Statutes at Large are legal evidence of the laws. As more titles are enacted as positive law, the balance will shift, but it will be a very long time until the entire code is positive law.
